
In the Provincial Court of Alberta 

Citation: R viii 2018 ABPC 207 
Date: 20180914 

Docket: 170260707P I 
Registry: Edmonton 

In the Matter of an Application for a Stay of Proceedings Pursuant to Sections 1 l(b) and 
24(2) of the Ca11adia11 Cltarter of Rigl,ts a11d Freedoms 

Between: 

Her Majesty The Queen 

Crown 

- and -

-
Accused 

Reasons for Decision of The Honourable Judge F.K. MacDonald 

INTRODUCTION 

[1) This case has a long and tangled history, which is chronicled below. Before the last date 

set for trial I heard an application for a stay of proceeding for excessive delay - a "Jordan" 

application under section 11 (b) of the Canadian Charter of Rig/us and Freedoms (the Charter). 
On April 3ro, I delivered in brief my decision with full written reasons to follow. I found that the 

time to trial in Provincial Court exceeded 18 months. I found that there were no exceptional 

circumstances. I found that the 18-month ceiling as specified in Jordan applied. I found that this 
was not a complex case; I found that this was not a case where the transitional exception to the 
Jordan ceiling applies. Consequently, I entered a stay of proceedings. These are my reasons for 
doing so. 

CASES CONSIDERED 

[2] R v Jordan, 2016 sec 27; R v Askov (1990] 2 SCR 1199; R v Morin [1992] 1 SCR 771; 

R v Vassell, 2016 sec 26; R v Cody, 2017 sec 31; R v Williamson, 2016 sec 28; R v Keyes, 
2017 ONCJ 5; R v Cooper, 2017 BCPC 11; R v Charbonneau, 2015 BCPC 4; R v Santhanam 
2016 OJ No 6691; R v Moran, 2017 ONCJ 33; R v Dougan, 2015 BCPC 279; R v Park, 2016 

SKPC 137; R v Schenkels, 2017 MBCA 62; R v Zammit, 2016 ONSC 5098; R v Auclair, 2014 
sec 6; R v Stinchcombe [1991] 3 SCR 326; R v Manasseri, 2016 ONCA 703; R v Regan, 2018 
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ABCA 55; R v Stephan, 2017 ABCA 380; R v Jones, 2016 ABQB 691; R v Wilson, 2017 ABQB 

68; R v Cabrera, 2016 ABQB 707; R vJEK, 2016 ABCA 171; R v Kaulback, 2018 NLCA 8; R v 
DMS, 2016 NBCA 71; R v Gauthier, 2017 CarswellOnt 18523; R v Rice, 2016 QCCS 4659; R v 

NNM, 2006 CarswellOnt 2721; R v Kovacs-Tatar, 2004 CarswellOnt 4805; R v Gandhi, 2016 

ONSC 5612; R v Girimonte, 1997 CarswellOnt 4855; R v Nazarek, 2017 BCSC 2340; R v Dixon 
(1998] 1 SCR 244; R v Hammer, 2017 BCPC 377. 

CHRONOLOGY 

DATE 

February 16, 20 I 6 

Februa rv 16, 2016 

May 17, 2016 

Julv 8, 2016 

July 13, 2016 

August 9, 2016 

October 4, 2016 

October 21, 2016 

November 2, 2016 

November 25, 2016 

November 29, 2016 

November 30, 2016 

CIRCUMSTANCES 

Information Sworn:  and - jointly 
charned 

Aooearance in Provincial Courtroom #267 

Ditto 

R v Jordan, 2016 sec 67 released 

Appearance in Courtroom #267; defence 
application to adjourn three weeks; process 
transferred from fonner informations where both 
accused were charged separately. 

Appearance in #267; defence apply for an 
adjournment; Application rejected by Judge Peck. 
Judge and Jury election entered. Preliminary 
fnquirv set for Julv 4-7, 2017. 

Pre-Trial Conference before Richardson PCJ in PC 
Chambers. All parties would like an earlier 
Preliminarv date: Februarv 6th

• I 7'11 canvassed. 

Correspondence between Crown and Ms. Fagan. 
Ms. Fa11an not available for Februarv dates. 

Direct indictment sworn. 

First appearance in Queen's Bench Appearance 
Court ( .. QBAC"). Ms. f agan asks for 3-week 
adjournment through agent Straub (counsel for 

 Adjournment granted by Justice Read -
"no further adjournments." 

Crown letter to Defence: plea off er; offers consent 
to re-elect to QB Judge alone trial (with an Agreed 
Statement of Facts) 

Fagan to Crown: no to plea offer, Defence 
maintains judge and jury election and will require 
three to five days for a Charter voir dire. Defence 
asks for Crown available dates for trial. Defence 
asks if Provincial court dates (i.e. Preliminary set 
for Julv 4-7, 2017) have been vacated. 
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December 16, 2016 In QBAC before Justice Michalyshyn; dates set. 

Pre-Trial Conference July 27, 2017; Jury Selection 

November 23rd, 2017; Trial November 27 to 

December l, 2017. Total delay: 21 months and 23 

davs. 

December 19, 2016 Crown letter to defence: Crown reiterates three 

days required for a Judge alone trial. Crown says 

that she is also prepared to consent re-election to 

Provincial Court to obtain earlier trial dates. 

December 21, 20 16 Defence to Crown: Ms. Fagan states that she shares 

the Crown's concern regarding delay. Defence 

encloses a Notice of Re-election, asks about a 

witness list and SUIM!ests Seotember 2017 dates. 

January 16, 2017 Crown letter to Defence regarding disclosure of 

two ITO's (Tracking Warrant and Production 

Order). Crown advises that original preliminary 

dates of July 4-7 still available. Crown will not 

consent to re-election unless dates in PC earlier 

than QB dates (November 27 to December I). 

Crown also wants estimates for defence evidence 

and Charter applications before consent to re-

election. 

January 20, 2017 Defence (Ms. Fagan) sends letter to Crown asking 

· "Why the qualifications on the re-election?" Ms. 
, Fagan now not available July 4-7, 2017. September 

dates not available: but October 2-5 and November 

28, December I. Fagan asks that Crown please 

advise of available dates in PC. 

January 23, 2017 Crown letter to Defence. Crown now asks for 

waiver of any delay occasioned by the re-election. 

Crown provides trial time estimates and available 

dates. 

February 2, 2017 Multiple letter between parties regarding October 

2-5, 2017 dates in Provincial Court. 

February 6, 2017 Fagan letter to Crown--confirming re-election and 

October 2-5 trial date. 

February 7, 2017 Crown letter to Defence counsel asking for s. l l(b) 

waiver. 

February18 2017 Straub reply to Crown letter. No waiver. 

February 27, 2017 Fagan to Crown: no 11 (b) waiver. Holding 

October2-5, 2017. 

March 1, 2017 Crown to Defence. Confirms new date m 

Provincial Court March 3rd, 2017. Asks Fagan for 

Notice of Re-election 
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March 2, 2017 Notation on Endorsement of Indictment "March 2, 
2017 - accused re-elects Provincial Court and is to 
appear on March 3rd

, 20 I 7 at Edmonton Provincial 
Court in courtroom #3 S6." 

March 9, 2017 Appearance in Courtroom #356 in front of 
Valgardson PCJ: re-election to Provincial Court 
con finned and date set for trial: October 2-5, 2017. 

PTC Mav 4
th

, 2017. 

April 3, 2017 K. Fagan off the record. for 111111 S. Fagan goes on 
the record-dates to remain the same. Crown 
inquires on record if S. Fagan has earlier dates 
available. 

April 6, 2017 Designation filed for S. Fagan. S. Fagan (by agent) 

confinns that he does not have earlier time 

available. 

Mav 4. 2017 First PTC before Leon PCJ 

June 22, 2017 Mr. Straub off the record for A vtour 

June 29, 2017 Mr. Niv on for  next PTC set for Julv 20
111 

Julv t 7, 2017 Niv sends extensive disclosure reouest to Crown 

July 20, 2017 Second PTC before Lepp PCJ. Fagan sends faxed 
disclosure request duplicating Niv's disclosure 
reQuest. 

August 3, 2017 Crown directs Stay of Proceedings against  
on record before Judge Lepp. Fagan flies Charter 
Motion (s. 7 Disclosure) 

September 8, 20 I 7 Appearance in Motions Court for s. 7 Disclosure 
application by Fagan. Judge Groves directs that 
trial be adjourned and that current trial dates 
(October 2-4) be used. for disclosure/stay 

application. 

September 30, 2017 Disclosure complete 

October 2, 2017 Disclosure /Stay Motion argued before MacDonald 
PCJ; new Trial date of April 9-13, 2018 set. Crown 
advises earlier dates available for Crown and Court 
but that Defence counsel (S. Fagan) was not 
available (February 5-9). Adjourned until 

December 7 for decision. 

December 7 2017 Court requires more time to comolete decision. 

February 9, 2018 Decision on s. 7 
aoolication dismissed. 

Stay Application: Defence 

March 27, 2018 Jordan aoolication for Section l Hb) stav 

Aoril 3, 2018 Aoolication J?ranted; stav of oroceedin£s. 
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THE JORDAN FRAMEWORK 

[3] In R v Jordan, 2016 sec 27 the Supreme Court of Canada set out a frame work to apply 

to Section l l(B) applications. 

• 1) Calculate the total delay, which starts when the charge is laid and ends at the 
(anticipated) trial date. See Jordan at para. 47. 

• 2) Subtract from the total delay defence delay. The result is net delay: see Jordan at para. 
46, 60 and 66. 

• 3} Which presumptive ceiling applies- 18 or 30 months? See Jordan at paras. 5, 49, 57, 

82 and 105. 

• 4) Does the net delay exceed the ceiling? (Jordan at para. 66) If so, the delay is 

presumptively unreasonable (para. 68). The Crown can rebut the presumption by establishing 
that there have been "exceptional circumstances"; see Jordan at paras. 47, 68, and 69. If Crown 
cannot establish that there has been "exceptional circumstances" then a stay follows. 

• Exceptional circumstances arise from a) discrete events and b) particularly complex 

cases: Jordan at paras. 69-71; 81. 

• Subtract the delay cause by the discrete event from the net delay. Does the remainder 
exceed the presumptive ceiling? Jordan at paras.69-75. 

• If the remaining delay exceeds the presumptive ceiling, the court must consider if the 
case is a particularly complex one; is the time reasonable having regard to the complexity of the 

case? See Jordan at paras. 77-83. 

• Does the remaining delay exceed the presumptive ceiling? Is the case subject to the 
transitional case exception? If the delay exceeds the presumptive ceiling the Crown must satisfy 
the court that the parties reliance on the law as it previously existed renders the time it took 

reasonable: see Jordan at paras. 92-98. 

TOTAL DELAY 

[4] As set out in the Agreed Statement of Facts (ASF}, Mr.11111 was charged on February 
16°1, 2016. The proposed end of his trial was to be April 13th of 2018. The total delay is 25 

months and 28 days. 

WHICH CEILING APPLIES: 18 MONTHS OR 30 MONTHS? 

Crown Position 

[5] Crown submits that the 30 month ceiling is applicable. 

Defence Position 

[6] Defence submits the 18 month ceiling is applicable. 
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DISCUSSION 

[7] In Jordan, the Supreme Court of Canada set out specific guidelines for delay depending 

upon the court in which the trial occurred: 

"Below, we set out a new framework for applying s. ll(b). At the centre of this 

new framework is a presumptive ceiling on the time it should take to bring an 

accused person to trial: 18 months for cases going to trial in the provincial court, 

and 30 months for cases going to trial in the superior court." Jordan at para. 5 

[8] The Court reiterated this guideline in paragraph 46: 

[ 46] At the heart of the new framework is a ceiling beyond which delay is 

presumptively unreasonable. The presumptive ceiling is set at 18 months for cases 

going to trial in the provincial court, and at 30 months for cases going to trial in 

the superior court (or cases going to trial in the provincial court after a 

preliminary inquiry). 

[9] See also Jordan at paragraph 49. 

[ l 0] Both Crown and Defence cited a number of cases to me on this point. The Crown cited a 

number of cases where the Crown had proceeded by way of direct indictment and the court had 

to decide whether the 18-month or 30-month ceiling applied. 

[11] The law on this point was thoroughly reviewed by Justice Gates in R v Nasery, 2017 

ABQB 564. In that case the defence argued that since the Crown direct indicted and that there 

was no preliminary inquiry that the "single process" 18-month ceiling should apply. In essence, 

the absence of a preliminary inquiry caused by a direct indictment would mandate the application 

of the lower Jordan ceiling even though the trial was in Queen's Bench. Justice Gates did not 

agree. 

[12] Justice Gates cited R v Jones, 2016 ABQB 691; R v Wilson, 2017 ABQB 68 and R v 

Cabrera, 2016 ABQB 707 for the proposition that the 30-month ceiling is applicable when the 

Crown direct indicts. The absence of a preliminary inquiry did not alter the 30-month ceiling in 

the superior court. Justice Gates also cites R v Schenkels, 2017 MBCA 62 from the Manitoba 

Court of Appeal. 

[13] In Schenkels, the Manitoba Court of Appeal said the following: 

In my view, Jordan is clear. The presumptive ceiling is 18 months for a trial in 

the provincial court. Where a trial occurs in the superior court, the presumptive 

ceiling is 30 months. The only exception is for a trial in the provincial court after 

a preliminary hearing. In that exceptional case, the presumptive ceiling is 30 

months. 

Moldaver, Karakatsanis and Brown JJ did not differentiate between trials in the 

superior court preceded by a preliminary inquiry and those that are not, as they 

did for the provincial court. Furthermore, I see no basis in their reasons to 

conclude otherwise. They stated that the presumptive ceilings were "18 months 

for cases going to trial in the provincial court, and 30 months for cases going to 
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trial in superior court (or cases going to trial in the provincial court after a 
preliminary inquiry)''(at para 46). Other references in their reasons to the 

presumptive ceilings are equally clear that the presumptive ceiling is based 

on the court in which the trial occurs, subject to the one exception for a trial 

in the provincial court after a preliminary inquiry. 

See paras 5, 49, 57, 82, 105. (Emphasis added) 

[14] At para 55 of Nasery, Justice Gates explicitly follows Schenkels: "the presumptive 

ceiling is based on the court in which the trial occurs." 

[15] In my view, that is a correct statement of the law. In this case, there has been no 

preliminary inquiry and the trial was to have occurred in Provincial Court. The 18-month ceiling 

applies. 

[ 16] In my view it is contrary to Jordan to allow a 30-month ceiling for a trial not conducted 

in the superior court where there has been no preliminary inquiry. To do so would thwart the 

Jordan guidelines. Where, as here, no preliminary inquiry was held, nor waived, and a direct 
indictment filed by the Crown-who then consented to a re-election to trial in the Provincial 

Court the law is clear and cannot import the 30-month superior court ceiling into a trial in 

Provincial Court. 

[17] I note that this case is factually different than the case of R v Kaulback, 2018 NLCA 8, 
where the accused (on one set of his charges) initially elected trial in Provincial Court, then re

elected to trial in Superior Court, and then, on the eve of his preliminary inquiry, re-elected again 
back to trial in Provincial Court. In that case counsel for Kaulback acknowledged that the 30-

month ceiling applied. See Kaulback at paras.18-24. 

[18] Crown also cited R v DMS, 2016 NBCA 71 to me. In that case, the accused initially 

elected trial in the Superior Court but then, on the day of the preliminary inquiry, waived the 
Preliminary and re-elected to trial in Provincial Court. In that case, the New Brunswick Court of 

Appeal concluded that the 30-month ceiling applied (see para. 17). 

[ 19] In both cases the re-election to Provincial Court occurred at or on the eve of the 

preliminary inquiry. ln short, the accused's election of trial in the Superior Court and the 
occurrence ( or near occurrence) of the preliminary inquiry protracted the proceedings. The 

Supreme Court clearly contemplated this when setting the guideline in Jordan- see para 46 cited 

above. 

[20] In this case the accused 11111 advised the Crown he was prepared to re-elect to Provincial 

Court within weeks of the direct indictment and his first appearance in Queen's Bench - and 

many months before the originally scheduled preliminary inquiry ( of July 4-7, 2017) I do not 

understand that either Kaulback or DMS are applicable here. 

[21] This case is similar to R v Gauthier 2017 Carswell Ont 18523. In that case the initial 

election of the accused was for a trial in the Superior Court. The accused first appearance was in 
the Ontario Court of Justice on July 29, 2015. Dates for a Preliminary Inquiry were set and a 

seven-week block of time was set for October and December of 2016. A "focus bearing" under 

section 536.4 was set for July 30th of 2016. At the focus hearing the accused, with the consent of 
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the Crown, re-elected to trial in the Ontario Court of Justice. As Judge Rocheleau notes in 

Gauthier, this occurred almost 4 months after Jordan was decided. The dates were confirmed 

and no waiver was sought by the Crown or put on the record. In Gauthier the Court had to decide 

which ceiling applied: the 18-month or the 30-month ceiling in Jordan. 

[22] The Court decided that the 18-month ceiling applied and noted as follows: 

28 Based on the correspondence exchanged prior to the focus hearing on 

September 30, 2016, there is no basis upon which the Court can conclude that the 

re-election was either unforeseen or a discreet event over which the Crown had no 

control. The Crown could have refused to consent to the re-election, or made it a 

condition of the re-election that defence waive the S months between the initial 

election and the re-election as being due to defence delay. This is what the SCC 

had addressed as a possibility in the Jordan decision. 

[23] The Court then applied the 18-month lower court ceiling in Jordan- and ultimately 

stayed the charges against Gauthier. 

[24] Finally, I will also note that the Crown's correspondence to counsel of February 7
th

, 2017 

(see Tab 33 ASF) clearly shows that the Crown was aware, before she consented to the re

election to the Provincial Court, that she was bound by the 18-month ceiling for Provincial Court 

trials set out in Jordan. 

Conclusion 

[25] The 18-month Jordan ceiling applies in this case. 

DEFENCE DELAY 

[26] The Crown helpfully set out her position on each adjournment which she attributes to the 

Defence: see Crown argument at paras. 33 and following. The dates in issue are: 

(1) July 13
th 

to August 9
1
\ 2016; 

(2) October 4 to 21, 2016; 

(3) November 25 to December 16
1
\ 2016; 

(4) March 9, 2017 (delay from July 4 to October 2
nd

, 2017l; 

(5) September 81
\ 2017 (delay from February 5 to April 9

1
, 2018). 

[27] I will discuss each in turn. Of necessity, I will review the correspondence and transcripts 

contained in the Agreed Statement of Facts for the Section 11 (b) Application. 

1. July 13 to August 9th, 2016 

Crown position 

[28] The Crown argued that a full review of the disclosure was not necessary to make an 

election and select a date. The delay was unreasonable. 
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Defense position 

[29] The Defence argued that the recent disclosure of a large amount of material justified the 

delay. 

Discussion 

[30] The charge was laid on February 16, 2016. Thereafter there were a number of 
appearances at the Case Management Office (CMO) in Provincial Court. On July 13

th
, Mr. 

Straub, counsel for  appeared as agent for Ms. Fagan. counsel for Mr, 11111 Mr. Straub 
asked for and was granted a three week adjournment. The reason for the adjournment was that 
counsel had just received the first wave of disclosure. 

[31} The Affidavit of Jacquie Orange and its attachments Tabs A and B (from the October 2
nd

, 

2017 Disclosure and Stay Application) show on July 4th of 2016 that 1376 pages of disclosure 
were given to defence counsel. The Affidavit also shows that a further 608 pages of disclosure -
plus an audio/video file of an interview with Mr.11111 was disclosed to defence on July 18th. 

[32] As noted in Ms. Orange's Affidavit,  and Ill were at first charged separately and 
then the charges were joined on single infonnation (lnfonnation 170260707P 1 ). Disclosure on 
the original, separate information was created and disclosed in Discs # I and #2. and then 
disclosed again in subsequent discs of disclosure - discs 3, 4 and 5. As noted in my prior 
decision of February 9th, 2018 the initial two discs of disclosure had no index or itemized table 
of contents. Disc # 1 was simply one massive file containing 260 pages of documents in no 
particular order. Disc #2 contained 900 pages of disclosure in 91 discrete files-ESP0O0l to 
ESP00091. Ms. Orange's affidavit states that the disclosure in Discs #1&#2 subsequently 
disclosed again in subsequent discs of disclosure. The files in Disc #2 however, do not have the 
same file numbering as in discs 3 to 9. For example, a tracking warrant in Disc #2 is file 
ESP00091, but in subsequent disclosure and on the Master Disclosure list it is ESP000140. 

[33] Disc #1 was disclosed March 7, 2016; Disc 2 April 14
1
\ 2016. As noted previously these 

were discs of disclosure in relation to the prior infonnations which were joined up. Disc 3 is in 
relation to the joint information. Disc 3 was disclosed July 4, 2016. 

[34] Absent from the disclosure-all the discs - is a General Occurrence Report authored by 
the lead investigator which provided an overview of the evidence in the investigation and 
referencing the various documents. In short, there was no coherent report tying all the numerous 
witness statements, police reports and files together. In short, the disclosure was repetitive and 
badly organized. The organizing principle was by file number. As noted above the File 
numbering system for the files on Discs # 1 and #2 was different than in subsequent Discs. 

[35] The Crown argued that a full review of the disclosure was not necessary nor legally 
supportable. She also argues - citing R v Regan, 2018 ABCA 55 "that an accused cannot hold 
out for every scrap of disclosure before setting hearing dates." 

[36] In my view it was perfectly reasonable for defence counsel to ask for an adjournment on 
July 13th. The Crown suggested that this three week period be classified as "defence delay." I 
disagree. This was a reasonable and legitimate request-given the volume and nature of the 

disclosure received by the Defence. 
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[37] On August 9th
, 2016 both counsel for the Defence wanted a further adjournment. In my 

view that was also a reasonable request in light of the subsequent disclosure on July 18
th 

of a 
further 232 pages of disclosure and the police interview with Mr.11111 Nonetheless. Judge Peck 
directed the dates be set and a preliminary inquiry was scheduled for three days - July 4 to 6, 
2017. I have no transcript from that appearance and I do not know what if any infonnation was 

put before Judge Peck. 

2. October 4th to 2 l 5', 2016 

[38] A number of pre-trial conferences were held in the summer and fall of 20 I 6 before Her 
Honour Judge Richardson. On August 1 Ith

, Defence counsel (then Ms. Fagan) wrote to the 
Crown and advised that she could make herself available for February 15-17, 2017 "assuming 
nothing changes in the interim." (Tab 6, ASF on S. 1 l(b) Application). At that time Ms. Fagan 
was available and -as I understand the evidence before me- the Crown was making efforts to 
make herself available in the February time slot. A Pre-Trial Conference ("PTC") was held 
before Her Honour Judge Richardson on October 4th

• Judge Richardson's PTC memo is in the 
Crown's materials in this application at Tab 17. At Tab 9 of the ASF is the Crown's letter to Ms. 
Fagan dated October 5th asking whether or not Ms. Fagan is still available February 14 to 17, 
2017. Tab 10 is a letter from the Crown to Judge Richardson dated October 14

1
\ 2016 advising 

that Ms. Fagan was no longer available. The letter continues by asking for more time to see if 
Ms. Fagan can make herself available and asking for an extension of the deadline to October 21 si_ 

Tab 11 is Ms. Fagan's letter to the Crown advising that she remains unavailable despite her best 
efforts. The letter indicates that she will contact the Crown if earlier dates in her calendar open 
up "as my client wishes to move this matter forward in a timely fashion." 

Discussion 

[39] Is this defence delay? In my view it is not. A preliminary inquiry date had previously 
been set for July 4-6, 2017. Obtaining an earlier date was first contingent on the Crown's 
calendar. When - 2 months after the Crown had made the initial inquiry about Ms. Fagan's 
availability - the Crown determined that the Crown and the Court were available, the Defence 

was not. 

[40) The Defence response to the Crown's argument on this point is to cite Cromwell J. (in 
dissent) from Jordan at para. 179. Cromwell was referencing his own judgment in R v Godin. 
2009 SCC 26 at para. 23, where he states "Scheduling requires reasonable availability and 
reasonable cooperation; it docs not, for s. 1 l(b) purposes, require defence counsel to hold 
themselves in a state of perpetual availability." (emphasis added) 

[41) Justice Cromwell also quotes Justice Sopinka in R v Morin 1992 CanLII 89. ln that case, 
Justice Sopinka was discussing inherent time requirements. He has this to say about the delay 
occasioned by the availability of counsel and the time required to prepare the case. 

All offences have certain inherent time requirements which inevitably lead to 
delay. Just as the firetruck must get to the fire, so must a case be prepared. The 
complexity of the trial is one requirement which has often been mentioned. All 
other factors being equal, the more complicated a case. the longer it will take 
counsel to prepare for trial and for the trial to be conducted once it begins. For 
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example, a fraud case may involve the analysis of many documents, some 
conspiracies may involve a large number of witnesses and other cases may 
involve numerous intercepted communications which all must be transcribed and 
analyzed. The inherent requirements of such cases will serve to excuse longer 
periods of delay than for cases which are less complex. Each case will bring its 
own set of facts which must be evaluated. Account must also be taken of the 

fact that counsel for the prosecution and the defence cannot be expected to 
devote their time exclusively to one case. The amount of time that should be 
allowed counsel is well within the field of expertise of trial judges. 

(42] In my view it was not unreasonable for Ms. Fagan to find herself unavailable two months 
after the Crown first inquired about the earlier February dates. Sopinka's remark can also be 
understood to mean that defence counsel cannot be expected to hold all their available trial time 
for the benefit of one client. Ms. Fagan's window of availability expired. The three week delay 
in her final response to the Crown should not be characterized as defence delay. 

3. November 25u1, 2016- First Appearance in QBAC for Direct Indictment to December 

16111, 2016 

Crown Position 

[43] The Crown argued that the three week adjournment requested by Counsel at the QBAC 
appearance was not reasonable. The Crown noted that Counsel were advised of the direct 
indictment on November I 0th and that "It should not have required more than two weeks for Ms. 
Fagan and the accused to address any changes regarding their positions relative to each other 
given the direct indictment." In her argument the Crown noted that Ms. Fagan had been counsel 

for Mr.11111 for seven months at that time. 

Defense position 

[44] The Defence argued that this was a reasonable delay, citing Jordan at para 65: 

To be clear, defence actions legitimately taken to respond to the charges fall 
outside the ambit of defence delay. For example, the defence must be allowed 
preparation time, even where the court and the Crown are ready to proceed. In 
addition, defence applications and requests that are not frivolous will also 

generally not count against the defence. 

[45] Mr. Fagan also cites R v Park at paras. 37 and 38 and R v Keyes at para. 27. Mr. Fagan 
argues that further consultation with the client in light of the direct indictment was reasonable. 

Discussion 

[46) I agree with the Defence. The case was set for a three day preliminary inquiry. After the 
direct indictment there would be a five day jury trial (not including the jury selection date) or a 
three day judge alone trial. See ASF Tab 15, the Transcript of the November 25

th 
appearance in 

QBAC. Mr. Straub, counsel for the co-accused, appeared for Ms. Fagan. He asked for a three 
week adjournment, in light of the increased time for trial, for Ms. Fagan to be retained for that 
trial (ASF Tab 15, page 2, 11.23-28). A three week adjournment to respond to the direct 
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indictment and retain counsel for what is now a much longer court date or to decide how to 

proceed was in my view reasonable. 

4. March 9, 2017 (delay from July 4 to October 2nd
, 2017) 

Crown position 

[47] The case returned to Provincial Court on March 9th, 2017 by way of a consent re-election. 
A trial date of October 2-5, 2017 was scheduled. At that time the former preliminary inquiry 
dates were still available (July 4-6, 2017). As I understand it, the Crown argues that once the 
matter had returned to Provincial Court in March of 2017 and the trial scheduled for the October 
date, that the Defence's unavailability for the July date should be characterized as defence delay. 

Defence position 

[48] Mr. Fagan's argument on this point is the same as for #2. This was not defence delay. 
The Court cannot expect counsel to be in a state of perpetual availability even when the Crown 

and the Court are available. 

Discussion 

[49] Mr. Fagan's argument on this point noted the following. Some five weeks after the direct 
Indictment was filed, the Crown solicited a re-election back to Provincial Court: see Tab 23 of 
the ASF; Crown letter of December 19th

, 2016. The Crown said the following: 

Please be advised that the Crown's case can be completed in three days if Mr. 
 and Mr. Ill re-elect to a judge alone trial. I believe we could secure 

much earlier trial dates if this occurred. Please also be advised that the Crown 
would consent to a re-election if it is requested in a reasonable time frame and 
rhat I am confident that we could secure earlier trial dales in Provincial Court as 
well. Is this something either counsel would consider? I would like this trial to 

occur as quickly as possible. (emphasis added) 

[50] Ms. Fagan responded to the Crown with alacrity: see Tab 24 of the ASF. On December 
21s1 she wrote the Crown, echoing the Crown's concerns about delay and enclosing a Notice of 
Re-election to Provincial Court. Ms. Fagan a)so asked for an estimate of the trial time required in 
Provincial Court and offered dates that she had available: September 11-21 and 27-29. 

[51] The Crown responded on January 16th 
- a full month later: see Tab 25 of the ASF. The 

Crown advised that she had neglected to stay some of the fonner informations and that the 
former preliminary inquiry date of July 4-7 was still available. The Crown asked if both defence 
counsel were available for those dates still. The Crown then added a caveat to the unqualified 
consent to re-election made in her former correspondence: "I am not prepared to consent to a re
election unless the Provincial Court dates will be earlier than the Queen's Bench dates. I also 
need time estimates for (1) any Charter applications and (2) defence evidence before I can 

consent to a re-election." (emphasis added). 

[52] Ms. Fagan responded on January 191
\ 2017: see ASF, Tab 26. In that letter she advised 

that she had scheduled trials into the July 4-7 date and - in the month intervening - had also 
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booked other matters into the September dates she had provided. Ms. Fagan then offered 
available dates of October 2-5 and November 28-December 1. 

(53] The Crown responded on January 23rd
: see Tab 27 ASF. She apologized for the confusion 

her former correspondence had generated and stated that she would endeavor to be more explicit 
in the future. The Crown then added a further caveat to the consent re-election by asking for a 
waiver "of any delay occasioned by the re•election." 

[54] The Crown then listed her available dates. 

[55] Mr. Straub, counsel for  responded on January 251h via email with numerous dates 

including dates in June through to November. See Tab 28 of the ASF. 

[56] I note that he sent this email onJy to the Crown and not to Ms. Fagan. Consequently Ms. 
Fagan sent Mr. Straub a letter dated February 2nd asking about his availability for the October 2-
5 dates-and copying the Crown. See ASF Tab 29. Ms. Fagan sent another letter dated February 
2nd (see ASF Tab 30) asking that the October dates be held pending Mr. Straub's response

which was immediate: see Tab 31. 

[57] Ms. Fagan sent a further letter to the Crown on February 6th {ASF Tab 32) asking for 
confinnation (I) that the re-election would be consented to - an earlier trial date having been 
obtained than the QB trial date of November 27-December I; (2) that the QB dates would be 
vacated; and (3) that the Provincial Court trial date of October 2-5 will proceed. 

(58] The Crown responded by way of letter dated February ?'h, 2017. The letter initially asks 

counsel again for available time before the proposed October dates. The Crown then solicits a 
waiver from defence counsel for "any delay that has occurred up to this point in time." 

[59] The full passage reads as follows: 

As I suggested earlier, l am prepared to consent to a re-election on this matter so 
long as it does not create any issues regarding delay. I believe that l have made it 
clear throughout my conduct of this matter that I would like to have it heard as 
expeditiously as possible and I have taken as many steps as possible to achieve 
that goal. I am concerned that I will be held to the 18 month delay guidelines from 
Jordan should I agree to a re-election, which would put me in a difficult position, 
since an October 2017 trial date would be approximately 20 months after the 
original information was laid {although it would only be 11 months after the 
Direct indictment was filed). Therefore before I can agree to a re-election, I 

would require that both Counsel waive any delay that has occurred up to this 

point in time. If either counsel believe this to be unreasonable, I am open to 
hearing suggestions about the amount of waiver that would be appropriate. 
{ emphasis added) 

(60] Both defence Counsel declined to waive any of the time. See Mr. Straub's response at 
Tab 35 ASF and Ms. Fagan's at Tab 36 ASF. In her letter, Ms. Fagan explicitly states that she 
declines to waive on behalf of Mr.111111 Both defence counsel re-iterated their clients' wishes to 

secure earlier trial time. 
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[61] On the record I have before me there are no further negotiations on waiver . The next 

correspondence to defence counsel from the Crown is dated March l, 2017: the letter indicates 

that on March 3, 2017 the file will be in Courtroom #356. The first Provincial Court appearance I 
have a record of is March 9th in courtroom #356 before Judge Valgardson (Tab 40 ASF). The re

elections were confirmed on the record and the October trial dates (October 2-5, 2017) 

confirmed. 

[62] In short, the Crown consented to the re-election to Provincial Court without a waiver of 

11 (b) and in the full knowledge that the time to trial would be over the Jordan guideline. 

[63] I have reproduced the above in detail since I will discuss this correspondence in relation 

to "Waiver" below. 

[64] Does the above establish a basis to attribute the difference between the former July 2-4 

preliminary inquiry dates and the ultimate October 2-5 trial dates as defence delay? The answer 

is "No." 

[65] Mr. Fagan notes that there was considerable delay between the initial Crown solicitation 

for a re-election and its actual occurrence. It is this delay which he states is entirely attributable 

to the Crown. I agree with his argument. 

[66] I note the following. The Crown approach to securing an earlier trial date in this matter 

was confusing and at times contradictory. 

• In 2016, the phrase a "quick trial in Queen's Bench" is an oxymoron. Given the notorious 

limitations of QB judicial and QB court resources at that time that Court was not one in 

which "early" trial dates could easily be secured. The trial date was one which would have 

been earlier than if a preliminary inquiry had been held. But it was not "early". The most 

obvious benefit from the direct indictment - and only from the Crown perspective - was the 

lack of time and resources expended at a preliminary inquiry - and especially the 

requirement that Crown witnesses testify only once, at trial. 

• The Crown was stuck with the Defence election of Judge and Jury - that is the right of the 

accused. However, once the Crown had determined that a direct indictment was the route to a 

"early trial" some communication to the Defence might have obviated the four months that 

the case idled in Queen's Bench before the consent re-election back to Provincial Court. In 

short, the Crown's intention to direct indict unless defence re-elected to trial in Provincial 

Court could have been communicated to the Defence. I say this in light of the fact that both 

the defence counsel - particularly Ms. Fagan - responded with alacrity to the proposed re

election when it was made on December 19
th

• 

• To anyone who has practiced in Provincial Court Criminal the filing of the Direct Indictment 

would normally indicate that the time in Provincial Court was gone. The July 2-4 preliminary 

inquiry dates were not cancelled in this case due to the Crown's inadvertence: i.e. some of 

the multiple infonnations filed before the joint information were not stayed before the case 

went to QB. I understand that in the ordinary course of events - in the absence of notice from 

the Crown - that the Provincial Court Trial Coordinator's Office would cancel the dates once 
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that office became aware of the Direct Indictment. Ms. Fagan had notified the Crown that the 

dates were still "live" on the Provincial Court's Remote Court Case Scheduling system on 

November 30th (see Tab 30 ASF)-some 10 days after the filing of the Direct Indictment. 

The Crown did not respond to Ms. Fagan about those dates until January 16
th

, 2017 some two 

months after the Direct Indictment, by which time Ms. Fagan has- reasonably in my view

filled those dates with other matters. 

• Finally, after the Crown had stipulated a number of pre-conditions to the re-election - and 

then inexplicably abandoned most of them. The Crown agreed to the re-election on March 

I 5\ 2017, by which time four months had elapsed. Justice Cromwell's dictum in Godin 

acquires added force in these circumstances: 

"Scheduling requires reasonable availability and reasonable cooperation; it does 

not, for s. l l(b) purposes, require defence counsel to hold themselves in a state of 

perpetual availability." (emphasis added) 

• It is not reasonable to expect Defence counsel to hold a date "on spec" which she reasonably 
believed to be cancelled by the Direct Indictment; or in the face of lengthy discussions where 

the Crown consent to the re-election was seemingly subject to an increasing number of 

conditions. 

(67] There was no defence delay in this period. 

5. September 81
\ 2017: delay of February 5 to April 9

1
\ 2018) 

[68) On September 8th my sister Judge Groves directed that the trial be adjourned because of 

the ongoing problems with disclosure (Tab 43, ASF). Judge Groves directed that the October 

trial time be used to hear the disclosure motion which Mr. Fagan was bringing . Counsel then 

secured the trial date of April 9-13, 2018. Court time was available in February (i.e. February 5-

9). The Crown was not available herself but had spoken with her office and confirmed that 

another prosecutor would be found to conduct the trial if the February dates were chosen. 

Crown position 

[69] The Crown argues that the 63-day difference between the conclusion of the February trial 

and the conclusion of the April trial should be attributed to defence delay. Crown and Court were 

available; Defence was not. 

Defence position 

[70] Mr. Fagan argued at length that the source of this adjournment was the Crown's failure to 

comply with its disclosure obligations under Section 7 of the Charter. Thus the delay should not 

be attributed to the Defence since the adjournment and delay did not arise solely from the 

conduct of the Defence. He argues that the Defence adjournment was a legitimate response to the 

delayed disclosure. 

Discussion 

[71 J I agree that the adjournment lies at the foot of the Crown. That said, the availability of 

Defence counsel for a subsequent trial date is another matter. The Crown ensured that a 
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prosecutor would be available for the earlier date. On the record before me I have nothing to 

indicate that Defence took any action to minimize the delay occasioned by the adjournment. In 

the circumstances of this case, it was incumbent on the Defence to assist the Crown and the 

Court to minimize the delay to the next trial date. Given that the original trial date of October 2-

4 stood at the twenty month mark it was necessary for the Defence to make a concerted effort to 

secure the earliest date possible. 

[72] The Supreme Court expands on what constitutes "Defence Delay" in R v Cody at paras. 

30-35: 

[30] The only deductible defence delay under this component is, therefore, that 

which: (1) is solely or directly caused by the accused person; and (2) flows from 

defence action that is illegitimate insomuch as it is not taken to respond to the 

charges. As we said in Jordan, the most straightforward example is "[d]eliberate 

and calculated defence tactics aimed at causing delay, which include frivolous 

applications and requests" (Jordan, at para. 63). Similarly, where the court and 

Crown are ready to proceed, but the defence is not, the resulting delay should also 

be deducted (Jordan, at para. 64 ). These examples were, however, just that -

examples. They were not stated in Jordan, nor should they be taken now, as 

exhaustively defining deductible defence delay. Again, as was made clear in 

Jordan, it remains "open to trial judges to find that other defence actions or 

conduct have caused delay" warranting a deduction (para. 64). 

[31 J The determination of whether defence conduct is legitimate is "by no means 

an exact science" and is something that "first instance judges are uniquely 

positioned to gauge" (Jordan, at para. 65). It is highly discretionary, and 

appellate courts must show a correspondingly high level of deference thereto. 

While trial judges should take care to not second-guess steps taken by defence for 

the purposes of responding to the charges, they must not be reticent about finding 

defence action to be illegitimate where it is appropriate to do so. 

[32] Defence conduct encompasses both substance and procedure - the 

decision to take a step, as well as the manner in which it is conducted, may attract 

scrutiny . To determine whether defence action is legitimately taken to respond to 

the charges, the circumstances surrounding the action or conduct may therefore be 

considered. The overall number, strength, importance, proximity to the Jordan 

ceilings, compliance with any notice or filing requirements and timeliness of 

defence applications may be relevant considerations. Irrespective of its merit, a 

defence action may be deemed not legitimate in the context of a s. JJ (b) 

application ifit is designed to delay or if it exhibits marked inefficiency or marked 

indifference toward delay. 

[33] As well, inaction may amount to defence conduct that is not legitimate 

(Jordan, at paras. 113 and 121). Illegitimacy may extend to omissions as well as 

acts (see, for example in another context, R. v. Dixon, 1998 CanLll 805 (SCC), 

[1998] 1 S.C.R. 244, at para. 37). Accused persons must bear in mind that a 

corollary of the s. ll(b) right "to be tried within a reasonable time" is the 

responsibility to avoid causing unreasonable delay. Defence counsel are 
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therefore expected to "actively advanc{e) their clients' right to a trial within 

a reasonable time, collaborat{e) with Crown counsel when appropriate and 

... us(e) court time efficiently" (Jordan, at para. 138). 

[34] This understanding of illegitimate defence conduct should not be taken as 

diminishing an accused person's right to make full answer and defence. Defence 

counsel may still pursue all available substantive and procedural means to defend 

their clients. What defence counsel are not permitted to do is to engage in 

illegitimate conduct and then have it count towards the Jordan ceiling. In this 

regard, while we recognize the potential tension between the right to make full 

answer and defence and the right to be tried within a reasonable time - and the 

need to balance both - in our view, neither right is diminished by the deduction 

of delay caused by illegitimate defence conduct. 

[35] We stress that illegitimacy in this context does not necessarily amount to 

professional or ethical misconduct on the part of defence counsel. A finding of 

illegitimate defence conduct need not be tantamount to a finding of professional 

misconduct. Instead, legitimacy takes its meaning from the culture change 

demanded in Jordan. All justice system participants - defence counsel included 

- must now accept that many practices which were formerly commonplace or 

merely tolerated are no longer compatible with the right guaranteed bys. 1 l(b) of 

the Charter. 

(Emphasis added) 

[73] In this case I find that the absence of any action by Defence to secure earlier trial time 

showed indifference to delay. 

[74] Consequently, I will deduct 63 days from the total as defence delay. 

NET DELAY 

[75] The Total Delay is 25 months and 28 days. From that I subtract 63 days of Defence 

Delay. The Net Delay is 23 months and 25 days. 

WAIVER 

[76] The Supreme Court had the following to say about waiver in Jordan at paras. 61 and 62: 

[61] Defence delay has two components. The first is delay waived by the 

defence (Askov, at pp. 1228-29; Morin, at pp. 790-91). Waiver can be explicit or 

implicit, but in either case, it must be clear and unequivocal. The accused must 

have full knowledge of his or her rights, as well as the effect waiver will have on 

those rights. However, as in the past, "[i]n considering the issue of 'waiver' in the 

context of s. ll(b), it must be remembered that it is not the right itself which is 

being waived, but merely the inclusion of specific periods in the overall 

assessment of reasonableness" (R. v. Conway, I 989 CanLII 66 (SCC), [I 989] 1 

S.C.R. I 659, per UHeureux-Dube J., at p. 1686). 

[62] Accused persons sometimes, either before or during their preliminary 

hearing, ·wish to re-elect from a superior court trial to a provincial court trial for 
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' legitimate reasons. To do so, the Crown 's consent must be obtained (Criminal 

Code, R.S.C. 1985, c. C-46, s. 561). Of course, it would generally be open to the 

Crown to ask the accused to waive the delay stemming from the re-election as a 

condition of its consent. ( emphasis added) 

[77] In this case there was no clear and unequivocal waiver by the Defence of the Accused's s. 

11 (b) rights. See the correspondence above between Crown and Defence in relation to the 

consent re-election. 

[78) In the face of the Crown's awareness that the October trial date would be at the twenty 

month mark and that the I 8 month Jordan guideline would apply, it is inexplicable that no 

waiver ofa portion of the time to trial was obtained from Defence Counsel; or in the absence of a 

waiver, that the Crown did not refuse to consent to the re-election and keep the case in Queen's 

Bench where it was sitting below the 30 month threshold set for superior court trials in Jordan. 

[79) The Crown was in a position to withhold consent to the re-election without some waiver 

of the time in this case. The Crown chose to consent to the re-election in the absence of the 

waiver and in the full knowledge that the re-election would put this case over the 18 month 

Jordan guideline. 

TRANSITIONAL EXCEPTION 

[80] In my view, this is not a case where the transitional exception should apply. Jordan was 

released on July 8th of 2016. All the decisions regarding scheduling, election, direct indictment 

and re-election occurred after that date. 

[81] The Supreme Court in Jordan addressed this factor at paragraph 96 of the decision. The 

Court enjoins Courts to consider the parties reasonable reliance on the law as it existed for cases 

which were initiated before Jordan was decided. 

[96] First, for cases in which the delay exceeds the ceiling, a transitional 

exceptional circumstance may arise where the charges were brought prior to the 

release of this decision. This transitional exceptional circumstance will apply 

when the Crown satisfies the court that the time the case has taken is justified 

based on the parties' reasonable reliance on the law as it previously existed. This 

requires a contextual assessment, sensitive to the manner in which the previous 

framework was applied, and the fact that the parties' behaviour cannot be judged 

strictly, against a standard of which they had no notice. For example, prejudice 

and the seriousness of the offence often played a decisive role in whether delay 

was unreasonable under the previous framework. For cases currently in the 

system, these considerations can therefore inform whether the parties' reliance on 

the previous state of the law was reasonable. Of course, if the parties have had 

time following the release of this decision to correct their behaviour, and the 

system has had some time to adapt, the trial judge should take this into account. 

(Emphasis added) 

[82] In this case all the parties had notice before the first election was made on August 9
th 

of 

2016. The rationale for the transitional exception is that the parties could hardly be expected to 
modify their behaviour to be in accordance with a decision that had not been released. That is 
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not the case here. Once Jordan was released the parties could not reasonably rely on the law that 

the Supreme Court had expressly overruled in Jordan. As I noted above in the discussion of 

waiver and in the correspondence which lead to the re-election to Provincial Court, the parties 

were well aware of the Jordan ceiling. This is not a case, like R v Regan, 2018 ABCA 55, where 

almost all of the delay accrued before the release of Jordan. This case is quite the opposite. The 

bulk of the delay accrued after Jordan. 

[83] The transitional exception does not apply here. 

EXCEPTIONAL CIRCUMSTANCES: DISCRETE EVENTS AND COMPLEXITY 

[84] Neither Crown nor Defence suggested that there were any Discrete Events that are 

applicable here. 

Complexity 

Crown Position 

[85] The Crown argued that this was a complex case and that I should take this factor into 

account when applying the Jordan decision. 

Defence Position 

[86] The Defence argued that this was a relatively straightforward case and that the 

complicating factor was the Crown failure to disclose and the lack of organization of and the 

duplication in the Crown disclosure. 

Discussion 

[87] The Alberta Court of Appeal discussed the complexity factor in R v Regan, 2018 ABCA 

55: 

[48] Particularly complex cases. Some cases are "particularly complex", in that 

"because of the nature of the evidence or the nature of the issues," they "require 

an inordinate amount of trial or preparation time such that the delay is justified": 

Jordan at para 77 (emphasis in original). In terms of evidentiary issues, some 

"hallmarks of particularly complex cases include voluminous disclosure, a large 

number of witnesses, significant requirements for expert evidence, and charges 

covering a long period of time": Jordan at para 77. Cases may be particularly 

complex for legal or procedural reasons because of "a large number of charges 

and pre-trial applications; novel or complicated legal issues; and a large number 

of significant issues in dispute": Jordan at para 77. But courts must be cautious 

not to brand matters as "particularly complex" too readily, and Jordan cautioned 

that a "typical murder trial will not usually be sufficiently complex to comprise an 

exceptional circumstance": para 78. Where a prosecution is "particularly complex 

such that the time the case has taken is justified, the delay is reasonable": Jordan 

at para 80. 

[49] Case complexity, unlike defence delay and discrete exceptional events, 

"requires a qualitative, not quantitative, assessment" and therefore should not be 

"used to deduct specific periods of delay" from the overall delay: Cody at para 64. 
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Trial judges must instead "consider whether the net delay is reasonable in view of 
the case's overall complexity": Cody at para 64. Complexity caused by one 
isolated aspect or facet of a prosecution is generally not enough to engage the 
"particularly complex case" exception when the balance of the case is relatively 

straightforward: Cody at para 65. 

~ When this case started in February of 2016 there were two co-accused-  and 
- The allegations were that 11111 contacted the six victims through a dating site on the 
intemet-"Silver Daddies". In the course of meetings with the victims .. surreptitiously 
observed the victim's using their credit or debit cards and covertly obtained their PIN numbers. 
Subsequently he stole the bank or credit cards.  a confederate, was alleged to have 

drained the accounts of the funds. 

[89] In short, this was a fraud case with six complainants. The offences occurred over a three 
month period (between October 31st, 2015 and January 1811\ 2017). There were two accused 
jointly charged on an indictment of 12 counts. The Crown case included bank records including 
A TM videos, police surveillance, and telephone records - including cell tower records. In 
addition to the six complainants, the Crown was prepared to call evidence that the IP address for 
"Silver Daddies" was the  residence. The Crown was prepared to call two experts; one 
regarding the cell tower information and the other for the forensic examination of the cell 

phones. 

[90] When set for trial in Queen's Bench .the Crown's case was estimated to be 3 to 4 days. In 
the fall of 2017, the Crown wanted 2 days for the Crown's case (see Transcript of September 8

th 

at page 12, ll.30 -31). 

[91] Considering R v Regan (cited above) it is clear that this is not a particularly complex 
case. There are not many accused, nor counts. The time period alleged for the offences is short. 
The disclosure was voluminous, though not on a scale that could justifiably make this case a 
complex one: i.e. there was approximately 3000 pages of disclosure as opposed to hundreds of 
thousands of pages/documents. The experts proposed to be called {regarding cell tower location 

and cell phone search/data extraction) are not unusual in Provincial Court. 

[92] The Crown argued that the fact that the investigation encompassed two major 

jurisdictions (Calgary and Edmonton) was a complicating factor and that "the evidence in this 
case was provided in particularly complex manner, largely due to the separate investigations 
being conducted in multiple jurisdictions, leading to a lack of overall organization and significant 
duplication in the voluminous disclosure" (Crown Argument para. 57) The Crown also argues 
that there were multiple search warrants and production orders utilized by the investigators in 

this case. 

[93] In large part the complexity of this case arose from the haphazard and disorganized 
fashion that the investigators passed on the fruits of the investigation to the Crown- who in turn 
passed it on unremediated by editing or organization to the Defence. The Defence received 
disclosure in what could only be described as a "document dump.', 

[94] For example, the warrants and production orders were numerous. That is true. That in 
itself in my view does not render the case complex. Rather it was the disclosure of multiple 
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drafts of the ITOs and warrants (partial and complete; some sworn and some not) which rendered 
the disclosure complex. In short the Crown disclosed the "chaff'' of the investigation as well as 

the fruits. 

l2a_ Starting in July of2017 when Mr. Niv was on for  and Mr. Fagan was on for Mr. 
1111 the Defence jointly and in multiple disclosure requests pressed the Crown for (1) 

clarification of what the Defence had received and for (2) disclosure of that which they had not. 
As I stated in my decision of February 9th

, they were entirely justified in doing so. 

[96] It is trite law that the Defence cannot dictate to the Crown (or the police) how a matter is 
to be investigated and what is to be investigated. However, the Crown has the discretion to 
charge or not. Within the limits set by Stlnchcombe and other Supreme Court of Canada 
disclosure cases, the Crown has the discretion to decide what and when to disclose. The 
disclosure in this case was a mess. In the correspondence between counsel and in her 
submissions to me in Court, the Crown acknowledged the awful state of the disclosure: indeed 
she stated that she was not used to receiving disclosure in this form. The Crown did her best to 
answer the flurry of requests for further information and provided clarification about the 
disclosure. Ultimately though the Crown has the power to tell the investigators that the 
prosecution is not going forward unless the investigation is presented to the Crown in a coherent 

and organized fashion. 

[97] Furthermore, the multiple applications in this case were the direct result of the lamentable 
quality and organization of the disclosure. The Section 7 disclosure and stay application heard on 

October 2 was not novel. 

[98] In conclusion, this was not a complex case. 

CONCLUSION 

[99] The delay here exceeds the 18 month ceiling set out by the Supreme Court in Jordan for 
trials in Provincial Court. As a result, I direct a stay of proceedings. 

Heard on the 27th day of March and the 4th 
day of April, 2018. 

Dated at the City of Edmonton, Alberta this 14th day of September, 201 

\ 

F.K. MacDonald 
A Judge of the Provincial Court o 
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